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LIPEZ, Circuit Judge. Plaintiffs Qpen Software

Foundation (OSF) and Hew ett-Packard (HP) brought this diversity
action agai nst USF&G their general commercial liability insurer,
claimng that USF&G had a duty to defend a |lawsuit filed against
t hem by Addamax Corporation, a software manufacturer.* After OSF
deci ded not to bundl e Addamax security software into its UN X-based
operating system Addanax sued OSF in 1989, alleging that it was a
price-fixing purchasing pool. The litigation continued until 1998,
when we affirnmed Judge Tauro's grant of summary judgnent to OSF.

See Addamax v. Qpen Software Foundation, 152 F.3d 48 (1st Gr.

1998). OSF's general comercial liability policy with USF&G
obliged the insurance conpany to indemmify OSF for liability
incurred in suits based on a range of activities classified, inter

alia, as "personal injury" or "advertising injury".

W agree wth the district court that Addamax’s
conplaints, read in conjunction with all relevant extrinsic
evidence cited by OSF, neither stated nor adunbrated a claim for
damages resulting froma "personal injury"” or "advertising injury"”
defined in the policies. Consequently, we conclude that USF&G had
no duty to defend the Addamax litigation, and we affirm the

deci sion of the district court granting sunmary judgnent to USF&G.

'Both OSF and Hew ett-Packard (HP), one of OSF's sponsors,
filed this action against USF&G  USF&G cl ai s t hat HP shoul d not
be permtted to sue because it failed to tender the claimto USF&G

in a tinmely fashion. In light of our determnation that OSF's
claims lack nerit, HP's identical <clains against OSF nust
necessarily fail as well. Therefore, we need not address the

guestion of whether HP properly brought suit. For the sake of
conveni ence, we refer to the plaintiffs as OSF
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I. Background

Organi zed i n 1988 by seven conput er hardware and sof t ware
conpani es (the "sponsors"), pursuant to the National Cooperative

Research Act of 1984, 15 U S.C. 88 4301-05 (1993), OSF was tasked

wi t h desi gni ng and mar keti ng a UNI X- based operati ng systemknown as
OSF/ 1 that woul d becone an industry standard for UNI X users. To
i nduce other conpanies to develop conponents for its operating
system OSF fornul ated various "requests for technol ogy" (RFTS),
which essentially offered conpeting suppliers the opportunity to
submit their products to be integrated into the OSF/1 operating
system

One necessary conponent of the operating system was
security software. In Novenber, 1989, OSF solicited two software
devel opers, Addamax Cor porati on (Addamax) and Secureware, to submt
their security technologies for evaluation. Roughly one year
|ater, OSF selected Secureware's security technology to be
i ncorporated into OSF/ 1.

In April, 1990, Addamax's counsel sent a demand | etter to
OSF claimng that its decision to "bundle" Secureware software into
OSF/ 1 violated federal and state antitrust |aws, and threatening
litigation if the alleged violations were not renedi ed. Wen OSF
failed to respond to these denmands, Addanax filed a conplaint
agai nst OSF and two of its sponsors, Hew ett-Packard and Digita
El ectric Corporation. Addanax alleged that the sponsors and
menbers of OSF were a "buyers' cartel"™ that conspired to coerce

software nakers into offering their products to OSF at prices bel ow
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fair market value.? The conplaint sunmarized Addamax's clains as
fol | ows:

This is an action to recover danages and obtai n
per manent injunctive relief against the Open
Software Foundation, 1Inc. ("OSF'), Digital
Equi prrent  Corporation ("DEC'), and Hew ett-
Packard Conpany ("HP') for wviolations of
federal and state antitrust |laws, unfair trade
practice law, and the comon |aw of the

Commonweal t h of Massachusetts . . . . OSF acts
as an illegal cartel through which its
Sponsors . . . have illegally conbined,

contracted, or conspired to exercise their
aggregat e mar ket power by, anong other things,
fixing prices for the software technol ogy OSF
acquires from software devel opers; setting a
price ceiling in certain software markets;
al l ocating product markets anong the Sponsors;
and boycotting certain independent software

devel opers, including [Addamax]. The net
effect, anong others, of the defendants’
activities has been and will be to unlawfully

and unreasonably restrain trade, substantially

| essen conpetition anong purchasers of software,

drive independent software devel opers out of

business, and reinforce the strong market

positions of OSF and its Sponsors.
O the nine counts in the conplaint, the first seven were based on
federal or state antitrust statutes. The eighth count all eged that
OSF' s operations constituted "unfair nmethods of conpetition and
unfair or deceptive acts or practices” in violation of Mass. Gen.
Laws ch. 93A, 88 2 and 11 (" Chapter 93A"). The ninth count all eged

that OSF and its sponsors "intentionally and i nproperly interfered

2An unabri dged account of the clainms and their disposition
may be found in the opinions Addamax v. OQpen Software Found., 964
F. Supp. 549 (D. Mass. 1997), and Addanmax v. Open Software Found.,
152 F. 3d 48 (1st Cir. 1998). The district court's decisioninthis

case provides a concise sunmmary of these two cases. See pen
Software Found., Inc. and Hew ett-Packard Corp. v. United States

Fid. and Guar. Co., 2001 W. 1298878 (D. Mass. 2001).
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with Addamax's actual contractual relations and prospective
contractual relations.” Approximately two years after filing its
original conplaint, Addanax fil ed an anended conpl aint to incl ude,
inter alia, nore detailed allegations describing and illustrating
OSF' s practice of coercing i ndependent software vendors to |icense
their products at bel ow nmarket prices.?

OSF and HP successfully defended the Addamax suit. W
"found that antitrust violations, evenif they were assuned to have
occurred, were not a material cause of Addamax's failure in the
| ine of business at issue,” and accordingly affirnmed the district

court's grant of summary judgnent to OSF. Addamax Corp. v. Qpen

Sof tware Found., 152 F.3d 48, 50 (1st Cir. 1998).

Anticipating the costs of defending the Addamax suit,
OSF' s corporate counsel sent a letter to USF&G on March 5, 1992,
requesting that they defend the claimpursuant to the prinmary and
excess liability policies issued by USF&G In a nenorandum
appended to the letter, OSF's associate general counsel, Sue
Schl ener, argued that the Addamax clains were covered by OSF's
policy with USF&G under the "advertising injury” or "persona
injury” clauses of the policies. After consulting outside counsel,

USF&G noti fi ed OSF on August 25, 1992, that it did not consider any

3Under Massachusetts | aw, allegations contained in any version

of the conplaint may trigger an insurer's duty to defend. See
Lunbernmen's Mut. Cas. Co. v. Belleville Indus., Inc., 555 N E. 2d
568, 575 (Mass. 1990) ("[Until there 1is an wunalterable

determnation as to the nature of the underlying claim any
declaration of rights concerning the insurer's duty to defend
cannot be conclusive."). Accordingly, we use the term"conpl aints"”
I n our discussion of the case to refer collectively to Addanax's
original conplaint and first anended conpl ai nt.
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of the clains to fall within the coverage furni shed by the primary
and excess liability policies, and therefore declined to accept
tender of the defense.

Approxi mately six years later, OSF filed this |awsuit
agai nst USF&G whi |l e Addamax's appeal in the underlying action was
still pending before this court. Caimng that USF&G had a duty to
defend the Addamax claim OSF requested a declaratory judgnent to
this effect as well as danmages in the anount of reasonabl e defense
costs. OSF specifically contended that Addamex's suit alluded to
"personal injuries,” including defamation, and "advertising
injuries,” including unfair conpetition; and asserted that since
both types of clains were listed in USF&G s general and excess
liability policies, USF&G had a duty to defend. 1In a thoughtfu
opinion, the district court found both argunents unpersuasi ve and
granted USF&G s notion for summary judgnent. OSF appeal s, arguing
t hat both the personal injury and advertising injury clauses of the

GCL triggered a duty to defend.

II. Interpreting the Policies

Li ke nost other jurisdictions, Massachusetts inposes a
broad duty to defend on insurers: "[i]t is axiomatic that an
i nsurance conpany's duty to defend is broader than its duty to

i ndemmi fy." Boston Synphony Orchestra v. Commercial Union Ins. Co.,

545 N E. 2d 1156, 1158 (Mass. 1989). The Suprene Judicial Court
(SJO) has observed that the duty to defend "is based on the facts

alleged in the conplaint and those facts which are known by the
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i nsurer." Boston Synphony, 545 N E.2d at 1158. Thus, the insurer

must accept tender of a defense if the conplaints state or
adunbrate* a covered claimwhen read in light of extrinsic facts®
beari ng sone relevance to the allegations that the plaintiff did
not specifically include in the conplaint, but were nonethel ess
known or readily knowable by the insurer when the defense was
t ender ed:

[T]he question of the initial duty of a
liability insurer to defend third-party
actions against the insured is decided by
matching the third-party conplaint with the
policy provisions: if the allegations of the
conplaint are "reasonably susceptible” of an
interpretation that they state or adunbrate a
clai mcovered by the policy ternms, the insurer
must undertake the defense. . . . Oherwse
stated, the process is one of envisaging what
ki nds of | osses may be proved as |lying within
the range of allegations of the conplaint, and
then seeing whether any such loss fits the
expectation of protective i nsurance reasonably
generated by the terns of the policy.

Continental Cas. Co. v. Glbane Bldg. Co., 461 N E 2d 209, 212

(Mass. 1984) (quoting Sterilite Corp. v. Continental Cas. Co., 458

N. E. 2d 338, 340-41 (Mass. 1984) (citations and footnote omtted)).

‘W follow the district court in defining "to adunbrate" to
mean "'to give a sketchy representation of; outline broadly,
omtting details (there was only tine to adunbrate the plan)' or
'to suggest, indicate, or disclose partially and with a purposef ul
avoi dance of precision (the nmeaning of the poemis adunbrated in
itstitle)."" OSF, 2001 W. at *3 n.1 (quoting 1 Webster's Third New
International Dictionary 30 (1981)); see also Random House
Webster's College Dictionary 19 (1992) (defining adunbrate to nean
"to give a faint image or indication of; outline or sketch").

When the parties refer to "extrinsic facts," which they often
do, we understand them to nmean facts not referenced within the
conpl ai nt .

-7-



Det er m ni ng whet her conpl ai nts "adunbrate" a cl ai mcan be
a difficult interpretive exercise. OSF and USF&G advance w dely
varyi ng accounts of how the court, applying Massachusetts law, is
to analyze the conplaints and facts extrinsic to them when
"envi sagi ng what ki nds of | osses may be proved as lying within the

range of allegations of the conplaint.” Continental Cas. Co., 458

N. E. 2d at 212. USF&G argues that "even if facts exist extrinsicto
the conmplaint which, if they were pleaded, would trigger
coverage . . . [t]here is no duty to defend" if the "all egations of
the conplaint are unanbiguously outside the scope of policy
coverage." OSF rejects this characterization of Massachusetts | aw
and largely rests its case on the proposition that USF&G had a duty

to defend OSF because Addamax could have sued for a covered

personal or advertising injury on the basis of facts outside the
conplaints that were "known or readily knowable by the insurer."

State Mutual Life Assurance Co. v. Lunbernmen's Mutual Casualty Co.

874 F. Supp. 451, 456 (D. Mass. 1995).

Massachusetts courts generally use extrinsic facts (such
as those set forth in denmand letters to the insurer) to aid
interpretation of the conplaint, and not as independent factua
predi cates for a duty to defend. In attenpting to "envi sag[e] what
kinds of |osses may be proved as lying within the range of
all egations of the conplaint,” the insurer nust examne the
plaintiff's allegations in conjunction with facts that it knows or
readily should know in order to determ ne whether coverage exists

under the policy. Bost on Synphony, 545 N. E. 2d at 1158, 1160.
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However, the insured cannot, "in the absence of a conplaint that
requires coverage, force its insurer to defend the insured by
sinply telling the insurer facts that woul d create coverage." |[|d.

at 1160; see also Kilgore v. Resum x, 1998 Mass. Super. LEXIS 170

(finding no duty to defend where defamatory utterance was neither
all eged nor inplied, and anendnent of the conplaint to state a
defamation claimwas a nere possibility).

The | anguage of Boston Synphony undercuts OSF's position

that facts extrinsic to the plaintiff's allegations in the
conpl ai nts, uncovered at any stage of the underlying action, can
i ndependently trigger a duty to defend that does not arise fromthe
al | egations of the conplaints, however sketchily stated. |ndeed,
the SJC envisioned a limted role for extrinsic facts inliability
i nsurance cases: "W hold only that an insurer nust give
consideration to facts outside the conplaint when it considers the
allegations in the conplaint to determne if coverage exists.”

Bost on Synphony, 874 F. Supp. at 456. This holding is consistent

with prior Massachusetts decisions enphasizing that "there is no

duty to defend if, at the tine the clains were advanced, the

I nsurer could reasonably have concluded that no aspect of the

claims . . . fell within the scope of coverage." MlIllipore Corp.

v. Travelers Indem Co., 115 F.3d 21, 35 (1st Cr. 1997) (citing

Pol aroid Corp. v. Travelers Indem Co., 610 N E. 2d 912, 916 (Mass.

1993)) (enphasis added). Thus, while the insurer can generally
determine its duty to defend after the plaintiff submts the

initial version of his conplaint, the duty to defend my
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occasionally arise during a |l ater phase in the underlying action if
the plaintiff obtains |eave to anend and adds allegations that
trigger coverage. Consequently, "until there is an unalterable
determnation as to the nature of the underlying claim any
declaration of rights concerning the insurer's duty to defend

cannot be concl usive." Lumbernmen's Mut. Cas. Co. v. Belleville

| ndus., Inc., 555 N E. 2d 568, 575 (Mass. 1990).

We therefore treat the extrinsic facts known or readily
knowabl e to USF&G as an aid to interpreting the Addamax conpl ai nts.
W do not consider them as independent grounds for a duty to
defend. Functioning inthis limted role, extrinsic facts work in
tandemw th the "adunbrate" standard to add substance and neani ng
to skeletal clains only adunbrated in the conplaint. These facts,
brought to the insurer's attention in a tinmely fashion by the
insured, aid the insurer's informed revi ew of the tender of defense
by painting a fuller picture of the underlying action.

However, extrinsic facts can al so be m sused by insureds
seeking to transforma skeletal claimin the underlying conpl ai nt
into an allegation arguably covered by the liability policy but
unrelated to an actual claimin the conplaint. Enployed in this
way, extrinsic facts could stretch the ternms of the liability
policy to enconpass |lawsuits beyond the contenplation of the
parti es when they contracted for the insurance. Hence, we nust be

m ndf ul of the SJIC s adnonition in Boston Synphony that the i nsured

cannot, "in the absence of a conplaint that requires coverage,

force its insurers to defend the insured by sinply telling the
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insurer facts that would create coverage." Boston Synphony, 545

N. E. 2d at 1160.
We now di scuss each of the two contested cl auses of the

policies in turn.

ITIT. Advertising Injury

OSF argues that Addamax's suit was covered under the
"advertising injury" provisions of the primary and excess i nsurance
policies in effect at the tinme of OSF s announcenent of the
sel ection of Secureware. The pivotal definition in the Primry
Policy reads as foll ows:

"Advertising Injury” means injury arising out of

an offense conmitted during the policy period

occurring in the course of the nanmed insured' s

advertising activities, if such injury arises

out of libel, slander, defamation, violation of

right of privacy, piracy, unfair conpetition, or

i nfringement of copyright, title or slogan.

The Unbrella Policy providing excess coverage simlarly covers
damages resulting from

Advertising injury--mean[ing] injury arising out of

one or nore of the following acts commtted during
the policy period by or for the Naned I nsured in any

advertisenent, publicity article, broadcast or

tel ecast:

(a) Ilibel, slander or defamation;

(b) infringement of copyright or of title or of
sl ogan;

(c) piracy or unfair conpetition or i dea

m sappropriation under an inplied contract;
(d) invasion of the right of privacy.

O all the acts listed in the advertising injury

provisions of the two policies, only "unfair conpetition" is
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i nvoked by OSF as an underlying cause of the advertising injuries
adunbrated i n t he Addamax conplaints. In interpreting the phrase
"unfair conpetition,” we note that courts are generally obliged
to construe ambi guous terns in an insurance contract in favor of

the i nsured. See Kenneth H York & John W Whel an, | nsurance Law

41, 42 (2d ed. 1988) (discussing the doctrine of contra

proferentum; Mss. Bay Transp. Auth. v. Allianz Ins. Co., 597

N. E. 2d 439 (Mass. 1992) (recogni zi ng the doctrine i n Massachusetts
| aw) . Yet this rule does not operate here because the phrase
"unfair conpetition'" as wused in the USF& policies is not

anbi guous. See Mass. Bay Transp. Auth., 597 N E 2d at 441

(declining to follow the doctrine of contra proferentum because

the rel evant policy | anguage was not anbi guous). As the district
court found, the term "unfair conpetition® in the policies
"refer[s] to conduct that causes confusion on the part of
consumers,” such as palmng off or passing off. OSF, 2001 W

1298878 at *6; see also Anerican Bar Association Section of

Litigation, Mdel Jury Instructions: Business Torts Litigation

8 4.01[3] (1996). It is settled in Mssachusetts that "the
gravanen of an unfair conpetition claimis the Ilikelihood of
consuner confusion as to the source of the goods or services."

Datacomm I nterface, Inc. v. Conputerworld, Inc., 489 N E. 2d 185,

191 (Mass. 1986).°

®CSF argues that the "nultiple reasonable neanings for the
"“unfair conpetition’ offense which have | ong been known to i nsurers
evidence that the termis . . . anbiguous,” and cites New Castle
County, Delaware v. Nat’'l Union Fire Ins. Co., 243 F.3d 742, 745
(7th GCir. 2001) (observing that this "single phrase, which
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Gven the well-settled nmeaning of the term "unfair
conpetition” in Massachusetts law, the leading case in the
Commonweal th interpreting the phrase "unfair conpetition" in a
general comrercial liability insurance policy not surprisingly

limts the injury to "palmng off." See Smartfoods, Inc. .

Nort hbrook Prop. & Cas. Co., 618 N. E. 2d 1365, 1368 (Mass. App. Ct.

1993) ("Unfair conpetition, in its comon |aw signification,

inplies palmng off."). Palmng off is "'an attenpt by one person

to induce custoners to believe that his products are actually

t hose of another.’ Kazmai er v. Woten, 761 F.2d 46, 52 (1st Cr.

1985) (quoting Rento Industries v. Toyonenka, Inc., 286 F. Supp.

948, 954 (S.D.N.Y. 1968), aff'd, 397 F.2d 977 (2d Cir. 1968). By
contrast, Addamax bl ames OSF for not using Addanax software inits
operating system and attributes this decision to an illegal
schenme of nonopolization and price-fixing. Wereas pal m ng off

involves the illicit identification or association of the

defendant's product wth the plaintiff's, Addanmax's nmgjor

grievance is that OSF di sassociated itself from Addamax, thereby

forecl osing the conpany's participation in alarge segnent of the
UNI X software market. Thus the Addamax conplaint is not
reasonably susceptible of an interpretation that it indicated or

adunbrated a claimfor unfair conpetition.

i nsurance conpani es have consistently refused to define, and that
has generated literally hundreds of lawsuits, with w dely varying
results, cannot, under our application of commonsense, be terned
unanbi guous. "). Id. However, New Castle County addressed the
phrase "invasion of the right of private occupancy," id., not the
phrase "unfair conpetition” at issue here.
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Massachusetts's decision to construe the advertising
injury of unfair conpetition in a general commercial liability
i nsurance policy as equivalent in scope to the state common | aw
tort of the sane nanme reflects the approach of a majority of

jurisdictions. See Atlantic Miut. Ins. Co. v. Biotech Corp., 857

F. Supp. 423, 429 (E.D. Pa. 1994) (collecting cases); Standard
FireIlns. Co. v. People's Church of Fresno, 985 F. 2d 446 (9th Cr.

1993); Gencor Indus., Inc. v. Wausau Underwiters Ins. Co., 857

F. Supp. 1560 (M D. Fla. 1994); Pine Top Ins. Co. v. Public Uil

Dist. No. 1, 676 F. Supp. 212 (E.D. Wash. 1987); QSP, Inc. v.

Aetna Cas. and Sur. Co., 773 A . 2d 906 (Conn. 2001); Bank of the

West v. Superior Court, 833 P.2d 545 (1992). In fact, at the tine

CSF and USF&G signed the relevant insurance contracts, "al

federal court decisions [but one had] been consistent in their
support of the comon |aw definition" of unfair conpetition as
"*palmng off' or 'passing off,' that is, usurping the commercia
advant age of another by deceptively substituting one's own goods

for those of the conpetitor.” Terri D. Keville, Advertising

Injury Coverage: An Overview, 65 S. Cal. L. Rev. 919, 954 (1992).°

OSF nonetheless contends that Addamax's conplaint
triggered a duty to defend under the advertising injury clauses
of the policies because several clains in the Addamax conpl ai nt - -

i ncluding antitrust, Chapter 93A, and interference wi th business

"The one exception, Keating v. National Union Fire |nsurance
Co., 754 F. Supp. 1431 (C.D. Cal. 1990), has since been reversed by
the Ninth Grcuit on appeal. See Keating v. National Union Fire
| nsurance Co., 995 F.2d 154 (1991).

- 14-



relations cl ai ns--convey "unfair conpetition"” in common parl ance.
The district court acknow edged that, "In a general sense, [such]
violations mght be thought of as a species of ‘'unfair
conpetition' because they entail methods of conpetition that are
illegal and thus unfair." OSF, 2001 W. 1298878, at *7. However,
it ultimately found OSF s argunent unpersuasive because the
i nsurance contract is a legal docunent, and parties signing it
should "expect that a legal term used in the policy will be
accorded the nmeaning that the courts have given it." 1d. W
agree. A treatise on the topic reinforces the district court's
anal ysi s:

Inits general sense, "unfair conpetition” is
defined as "all dishonest or fraudul ent
rivalry in trade and conmmerce" (Black's Law
Dictionary), thus enconpassing a potentially
| ar ge nunber of different offenses. .o

However, the definition of unfair
conpetition quoted above goes on to state
that the term"is particularly applied to the
practice of endeavoring to substitute one's
own goods or products in the markets for
those of another having an established
reputati on and extensive sales, by neans of
imtating or counterfeiting the name, title,
si ze, shape, or distinctive peculiarities of
the article, or the shape, color, |abel,
wr apper, or general appearance of the package
. . . the imtation being carried far enough
to mslead the general public or deceive an
unwary purchaser, and yet not anounting to an
absolute counterfeit or to the infringenent
of a trade-mark or trade-nane.” In this nore
limted neaning, which seens nore likely to
be applicable in the context of advertising
injury, unfair conpetition is nuch the sane
as . . . msappropriation of advertising
I deas or style of doing business.
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Jeffrey W Stenpel, Law of Insurance Contract Disputes 8§ 14.06

at 14-22 (2d ed. 2001) (quoting Donald S. Ml ecki and Arthur L.
Flitner, Comercial General Liability 69-70 (6th ed., 1998)).

The relevant sections of the policies define covered
"advertising injuries" as those arising out of "libel, slander,
defamation, violation of right of privacy, piracy, unfair
conpetition, or infringenment of copyright, title or slogan” (in
the general policy) and "(a) libel, slander or defamation; (b)
i nfringement of copyright or of title or of slogan; (c) piracy or
unfair conpetition or idea msappropriation under an inplied
contract; (d) invasion of the right of privacy" (in the excess
policy). Applying the interpretive principle of noscitur a
sociis® to | anguage in an al nost identical GCL policy, the Seventh

Circuit observed that:

A word sonetines picks up neaning fromits
nei ghbors; and all the other ternms in the
list of wongs insured under the rubric of
"advertising injury" concern the msuse of
i nformati on, as befits t he wor d
"advertising."” Piracy and the infringenment
of copyrights, titles (presumably of books,
songs, products, services, and so forth), and
sl ogans (advertising and other) are sinply
different forns of theft (broadly conceived)
of information. And defamation involves the
use of false information, while invasion of
the right of privacy the use of true, though

soneti nes m sl eadi ng or of f ensi ve,
i nformati on. Li bel and sl ander are the two
hal ves of defamation. . . [I]f tortious

interference [and sim | ar cl ai me are] covered
by the policy, the policy has a bul ge not

8Loosel y transl ated, noscitur a sociis neans "it is known from
its associates.” As a canon of construction, it means that "the
meani ng of a word is or may be known fromthe acconpanyi ng words."
Black's Law Dictionary 1060 (6th ed. 1990).
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easy to nake sense of or to attribute to the
del i berate choice of the parties.

Curtis-Universal, Inc. v. Sheboygan Energency Med. Servs., 43 F. 3d

1119, 1124 (7th G r. 1994).
The terms surrounding "unfair conpetition® in the
advertising injury provisions of the USF&G policies exclusively

denot e comuni cative harns (injuries that occur as a direct result

of communication), not illegal courses of conduct that nerely
i nvol ve communi cation. W are not persuaded by the appellant's
attenpt to apply the latter gloss tothe term just as the Seventh

Circuit was unnoved by the sane tactic in Curtis-Universal: "[We

find it highly inplausible to suppose that 'unfair conpetition
inalist of torts otherwi se concerned mainly with harnful speech
in various forns (defamation, invasion of the right of privacy,
copyright infringenment) would sweep under the policy a general,
albeit only prima facie, liability for antitrust danages" and
ot her causes of action not constituted by comuni cative harns.

ld. at 1123.°

OSF argues that the Addamax litigation is covered by the

policy because the eighth "claim for relief” in Addamax's
conplaints accuse OSF of "Unfair Methods of Conpetition in
Vi ol ati on of the Massachusetts Unfair Trade Practices Act." As the

district court pointed out, "Massachusetts courts construe the term
‘unfair conpetition' in a liability insurance policy not only to
signify that common law tort, but also to distinguish it fromthe
statutory cause of action for wunfair business practices under
Chapter 93A. " OSF, 2001 W. 1298878, at *6 (citing Smartfoods, |nc.
v. Northbrook Prop. & Cas. Co., 618 N E. 2d 1365, 1368 (Mass. App.
Ct. 1993)). Addamax was suing for violation of Chapter 93A, not
for common | aw unfair conpetition. Cf. G aham Resources, Inc. v.
Lexi ngton I nsurance Co., 625 So. 2d 716, 721 (La. Ct. App. 1993)
(observing that "in all of the out-of-state cases we have
reviewed, " courts have ruled that unfair conpetition in context of
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IV. Personal Injury

The only terns in the "personal injury" sections of the
two policies that possibly pertain to Addamax's suit are harns
caused by conmuni cation. The harns are defined as

injury arising out of one or nore of the
following offenses comritted during the
policy period . . . (3) a publication or
utterance (a) of a libel or slander or other
def amatory or disparaging material, or (b) a
publication or utterance in violation of an
i ndividual's right of privacy; except
publications or utterances in the course of
or related to advertising, broadcasting,
publ i shi ng or tel ecasting activities
conducted by or on behalf of the naned
i nsured shall not be deened personal injury.

The Unbrella Policy providing excess coverage simlarly covers
damages from

injury arising out of . . . (b) the

publication or wutterance of a 1libel or

sl ander or other defamatory or disparaging

material or a publication or utterance in

violation of an individual's right of

privacy; except publications or utterances in

the course of or related to advertising

activities.

Addamax nmakes no reference to a claimfor defamation or
di sparagenent in either of its conplaints or inits initial demand
letter to OSF. Nonet hel ess, OSF argues that the conplaints,
considered in light of extrinsic evidence either provided to or
readily knowable by  USF&G "adunbr at e" defamation and

di sparagenent clainms. See Continental Cas. Co., 461 N.E 2d at 212

("if the all egations of the conplaint are 'reasonably suscepti bl e’

i nsurance coverage for advertising injury does not refer to conduct
prohi bited by statute).
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of an interpretation that they state or adunbrate a cl ai mcovered
by the policy terns, the insurer nust undertake the defense").
Maneuvering wthin the interpretive boundaries of the
"adunbrate" standard, see supra note 3, OSFinsists that liability
coverage is triggered under the personal injury provisions of its
policies on the theory that Addamax's "damages[] allegedly
occurred, at least in part, because the conmunications [by OSF]

to [its] Sponsors and Menbers about the selection of Secureware

as superior | owered Addamax in rank and estimation."” OSF further
contends that such "allegedly false statements . . . [could]
prejudice the plaintiff in the conduct of its business . . . [and

therefore] are sufficient to state a claimfor disparagenent as
to products and defanmation as to the source of these goods under
Massachusetts | aw. "

As noted, OSF' s personal injury coverage extends to
liability from injuries arising out of "other defamatory or
di sparaging material,” and not just toliability for "defamation”
and "di sparagenent” actions thenselves. Interpreting this phrase
inasimlar GCL policy, the SJC observed that "[d]i sparage neans,
anong other things, '"to lower in rank and estinmation by actions

or words,' or 'to speak slightingly of."" Boston Synphony, 545

N. E. 2d at 1158 (quoting Webster's New International Dictionary of

the English Language 750 (2d ed. 1959)).

OSF contends that all of Addamax's clains--includingits
antitrust, Chapter 93A, and tortious interference clains--were

based (at least in part) on words and actions of OSF that
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explicitly or inplicitly | owered Addamax in rank and esti mation.
OSF' s initial tender of the defense arguably alerted USF&G to the
publication of disparaging and defamatory materials in various
forms: 1) OSF advertisenents pronoting the RFT process generally,
2) the RFT process itself, 3) a "Security Rational e docunent” t hat
i dentified Addanax and Secureware as the two conpani es conpeting
inthe Security RF and justified OSF' s sel ection of the Secureware
product, 4) additional advertising after the conpletion of the
Security RFT announcing the selection of Secureware and touting
the inpartiality of the RFT process, and 5) other unspecified
publications referred to in Addanmax's conplaint |auding the
superior capabilities of Secureware. OSF's re-tender of the
def ense through thi s decl aratory judgnent action di scl osed a sixth
sour ce of defamatory or di sparagi ng nmateri al s--runors of Addamax's
i mpendi ng bankruptcy in the wake of its loss to Secureware in the
RFT.

We assune arguendo that these facts, identified in the
Addamax conplaints or extrinsic to them constituted "di sparagi ng

or defamatory material" in the Boston Synphony sense of

di m ni shing Addamax's reputation. W further assune that USF&G
can be charged wth know edge of all the extrinsic facts cited by
OSF. USF&G does not argue (with respect fo OSF) that re-tender
of the defense through this declaratory judgnent action violated
particular notice requirenments in the USF& policies. See

Transanerica Ins. Co. v. Norfolk and Dedham Mut. Fire Ins. Co.,

279 N E.2d 686, 689 (Mass. 1972); see also Hoppy's QI Serv.,
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Inc., v. Insurance Co. of North Anerica, 783 F. Supp. 1505, 1509

(D. Mass. 1992) ("No duty to defend or to participate in a defense
can arise before the insurer has notice of the suit against the
insured, or at |east of the underlying claimand the likelihood
of suit."). Moreover, Massachusetts | aw inposes a broad duty to
i nvestigate on liability insurers after the insured has tendered
a defense. See Mass. Gen. Laws ch. 176D, 8§ 3(9) (1998) ("An
unfair claimsettlenment practice shall consist of...(d) [r]efusing
to pay clains wthout conducting a reasonabl e i nvesti gati on based
upon all avail able information"). Neverthel ess, we concl ude t hat
these extrinsic facts, viewed as aids inthe interpretation of the
Addamax conplaints, did not trigger a duty to defend because
Addamax was not alleging that the material cited by OSF caused its

injuries. See Ekco Goup, Inc. v. Travelers Indem Co., 273 F. 3d

409, 415 (1st Cr. 2001) ("There must be sone causal connection

running fromthe offense . . . tothe injury."); Knoll Pharm Co.

v. Autonobile Ins. Co., 152 F. Supp. 2d 1026, 1038 (N.D. III.

2001) (" The causal connection between the insured' s activities and

the alleged injury is the salient factor in determning a duty to

defend. ™).

Significantly, the USF&G policies only provide coverage
for "injur[ies] arising out of . . . defamatory or disparaging
material . . . commtted [or created] during the policy period”
(enphasi s added). Interpreting identical |anguage in the

"advertising injury" clause of a simlar policy, the Second

Circuit recently held that "the relevant causation issue wth
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regard to i nsurance coverage i s not whether '"the injury coul d have
t aken pl ace wi t hout the advertising,' but 'whether the adverti sing

didin fact® contribute materially to the injury.'"™ R C Bigel ow

v. Lib. Mut. Ins. Co., 287 F.3d 242, 248 (2d G r. 2002) (quoting

Frog, Switch, & Mg. Co. v. Travelers Ins. Co., 193 F.3d 742, 750
n.8 (3d Cir. 1999))."

We conclude that Massachusetts courts would inpose a
simlar "material contribution” requirenment when construing this
| anguage in a commercial general liability insurance policy. Cf

Eaqgl e-Picher Indus., Inc. v. Liberty Mut. Ins. Co., 829 F.2d 227,

248 (1st Cr. 1987) (predicting the SIC s response to a choi ce- of -
| aw question that the court had yet to address directly). To
determ ne the | evel of causation inplicated by the phrase "ari sing
out of" inaliability insurance policy under Massachusetts | aw,
we have previously | ooked to Massachusetts cases construing this

phrase in the autonobile insurance context. See Merchants Ins.

W& do not read the phrase "whether the advertising did in
fact contribute materially to the injury" as predicating an
insurer's duty to defend on the facts proven at trial. |I|ndeed, we
coul d not read the phrase that way. The Suprene Judicial Court has
observed that "[t] he obligation of an insurer to defend is not, and
cannot be, determned by reference to the facts proven at trial.
Rat her, the duty to defend is based on the facts alleged in the
conplaint..." Boston Synphony, 545 N.E.2d at 1158. As used in the
R C. Bigel ow decision, the phrase "in fact" sinply enphasi zes that
the i nsured cannot trigger a duty to defend unl ess the acts al |l eged
in the wunderlying conplaint that supposedly fall wthin the
coverage of the liability policy are further alleged by the
plaintiff in that action to have contributed materially to the
I njury.

"We see no reason to construe the phrase "arising out of"
differently in the advertising injury and personal injury
provi si ons of the USF&G poli ci es.
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Co. of New Hanpshire, Inc. v. USF&G 143 F.3d 5 (1st Cir. 1998).

In Merchants Ins. Co., the parties disputed whether the insurer's

duty to defend was triggered under a policy provision that
expanded the definition of an "insured" to "the person or
organi zati on shown in the Schedule . . . but only with respect to

liability arising out of 'your work' for that insured by or for

you." 1d. at 9 (enphasis added). To determ ne the nmeani ng of the
phrase "arising out of", we relied heavily on the SJIC s opinion

in Rischitelli v. Safety Ins. Co., 671 N E. 2d 1243 (Mass. 1996),

where the court sought to determne whether the insured' s
aut onobi l e insurance policy covered injuries that he sustained
when anot her notori st physically attacked hi mafter their vehicles

were involved in an accident. W observed in Merchants Ins. Co.

t hat

[t] he Massachusetts Suprenme Judicial Court
confirmed in Rischitelli: "The expression
"arising out of' indicates a w der range of
causation than the concept of proximte
causation in tort law" By way of further
expl anation, Rischitelli went on to say:
"However, the expression does not refer to
all circunstances in which the injury would
not have occurred 'but for' the invol venent
of a notor vehicle."

Merchants Ins. Co., 143 F.3d at 9-10.

The SJC recently reaffirmed its interpretation of the

phrase "arising out of" in R schitelli. See Ruggerio Anbul ance

Serv., Inc. v. National Gange Mut. Ins. Co., 724 N. E. 2d 295, 299

(Mass. 2000) ("The expression "arising out of' indicates a w der
range of causation than the concept of proximte causationin tort
law . . . However, the expression does not refer to al
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circunstances in which the injury would not have occurred 'but

for' the involvenent of a notor vehicle." (citing R schitelli

671 N E 2d at 1245.)). As noted above, the "contribute
materially" standard simlarly connotes a range of causation
narrower than "but-for causation": "[T] he rel evant causation i ssue
with regard to i nsurance coverage is not whether the "the injury
could have taken place wthout the advertising [but-for

causation], but whether the advertising did in fact contribute

materially to the injury.” RC Bigelow, 287 F.3d at 248

(citations omtted) (enphasis in original). Consequently, the
"contribute materially" causation requirenent set forth in RC._
Bi gel ow appears to fit confortably within the Ruggeri o paraneters.

There is no claimfor defamation or di sparagenent in the
Addamax conpl aints, and no reliance on defamatory or di sparaging
materials circulated by OSF as a cause of injury. Indeed, the
conplaints pursue a different theme entirely by focusing on OSF's
structure and activities while largely ignoring its words. This
presentation begins wth the conplaints' portrayal of the
consortiumas the singular force in the market for UN X operating
system software: "Addamax's market consisted of OSF' s Sponsors
as well as smaller conputer vendors and systemintegrators, the

overwhelmng majority of whom are non-voting Menbers of OSF."

Conpl aint at 12, Addamax v. OQpen Sof tware Foundation, 964 F. Supp.

549 (D. Mass. 1997) (enphasis added); see also First Anended

Conpl aint at 9-10, 17, 34.
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Addamax  subsequently chronicles the dimnishing
pur chasi ng power of vendors outside the OSF nenbershi p group, and
asserts that a software producer's failure to successfully market
its product to OSF was tantamount to foreclosure fromthe entire
mar ket. "Whereas previously . . . Addanax had a potential narket
of numerous conputer vendors, . . . the formation of OSF has
caused a consolidation of that market into one dom nant custonmer,
i.e. OSF. As aresult, the software devel opers, such as Addanax,
that are not selected by the cartel are foreclosed from the

market." 1d. at 14-15; see al so First Anended Conpl ai nt at 22-23.

Not surprisingly, the conplaints attribute Addamax's injuries
solely to the purchasing decisions of OSF nenbers wthout
menti oni ng vendors outside the OSF group:

OSF and its Sponsors . . . have foreclosed
Addamax fromselling its Blst product to the
nore than 70% of the UN X operating system
mar ket represented by OSF and its nmenber shi p.
Accordi ngly, Addamax has been injured inits
busi ness and property through the |oss of

mllions of dollars in past, present, and
future profits, by loss of custonmers and
potential custoners, by | oss of goodw ||, and
by the prospective destruction of its
busi ness.

Conpl aint at 22, 25, 30 (enphasis added); see also First Anended

Conpl ai nt at 20-21, 25, 30-31, 34.

The noteworthy absence of any defamation or
di sparagenent claim against OSF is consistent with Addanax's
under st andi ng of the UNI X software market as nenorialized in the
conplaints. |If vendors outside the OSF nenbership group were a
m ni mal presence in the market for UNI X operati ng systemsoftware,
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any di sparagi ng or defamatory materials published by OSF (which
by that time had al ready decided to bundl e Secureware's product
into OSF/1) could not have nmaterially contributed to Addamax's
injuries.

No extrinsic facts or docunents proffered by OSF
contradi ct Addamax's characterization of OSFin its conplaints as
a nonopsoni st in the market for UN X operating system software,
or allude to the presence of a significant consunmer base outside
of OSF's nenbership.'* Therefore, even if we assune that every
extrinsic fact referenced by OSF was properly brought to USF&G s
attention when OSF tendered the defense, OSF cannot denonstrate
that these facts "contribute[d] materially” to the injuries

all eged by Addamax in its conplaint. R C. Bigelow 287 F.3d at

248. At worst, these extrinsic facts suggest that OSF's
publ i cation of di sparagi ng materi al s and propagati on of bankruptcy
runors adversely inpacted Addanax's business relationships with
t he conparatively small nunber of conputer vendors outside the OSF

menber ship group. Even construing these facts in the |ight nost

“The absence of a substantial consunmer base with the capacity
to alter its purchasing behavior in response to disparaging or
defamatory material distinguishes this case fromKnoll Pharm Co.,
152 F. Supp. 2d at 1026 (N.D. IIl. 2001), which OSF relies heavily
upon in its brief. 1In Knoll, the insured sold a synthetic thyroid
hornmone that it pronoted as being superior to conpeting generic
drugs on the basis that there was "no proven bioequivalent
product."” 1d. at 1030. The district court ruled that the insured
was entitled to coverage under their l[iability policy, noting
inter alia that such disparaging and m sl eading remarks by the
insured may have induced plaintiffs (purchasers of health and
medi cal supplies) to substantially overpay for the insured's
thyroi d drug when they coul d have purchased a cheaper generic drug
wi th the equival ent bi ol ogi cal conposition.
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favorable to OSF, the financial inpact of OSF's words pales in
conparison to the economc effect of its deeds, which forecl osed
Addamax from 70% of the entire market for its UN X operating
system sof t ware. I ndeed, by its own terns in the conplaints,
Addamax di sm sses | osses fromvendors outside OSF as inmmateri al :
"[ T] he softwar e devel opers, such as Addanax, that are not sel ected
by the cartel are foreclosed fromthe market." Conplaint at 14-
15; see also First Anended Conplaint at 22-23. Accordingly, we

conclude that any injuries resulting fromthe publication of the
"extrinsic facts" cited by OSF are not sufficiently material to
satisfy the "arising under" requirenment in the personal injury

provisions. R C. Bigelow 287 F.3d at 248.

V. Conclusion

Det er mi ni ng whet her conplaints state a claimfor a given
cause of action is a relatively straightforward nmatter
det erm ni ng whet her they adunbrate, or faintly sketch, aclaimis
a nore difficult interpretive question. However, there is a
di scernible line between adunbration in a conplaint and the
m scharacterization of a conplaint by an insured relying
creatively on extrinsic facts. Although OSF may detect a sketch
or suggestion of covered clains in Addamax's conplaints, and the
extrinsic facts cited, we do not. W therefore conclude that
USF&G was not obliged to defend the Addamax acti on.

Affirmed.
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